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Overview

The Novel Coronavirus (COVID-19) has confounded the worlds scientific 
and medical communities with its unprecedented ease of infection.

The best evidence presently published by the CDC suggests COVID-19 
can survive on hard surfaces like steel or plastic for up to 3 days

It can survive in the air where someone has coughed, sneezed or simply 
spoken without  a face mask for 14 minutes  Industry-wide Risks

Easy to see this is NOT business as usual

Return to Work Precautions are essential



Guidelines & Stay at Home Orders

In an attempt to stunt the spread of COVID-19, 
millions of Americans have been asked to do 
what would have been unthinkable only a few 
months ago: 

– Don’t go to work

– Don’t go to school

– Don’t leave the house at all (unless you have to).



Essential vs. Non-Essential

For the last 2 Months New York limited construction activities to 
“Essential Construction” now these restrictions are being lifted

– Medical

– Infrastructure

– Emergencies/ Safety

– Local Law Compliance

– Plumbing, Fire Suppression, Electrical

As of May 26, 2020, this restriction has been eliminated in six 
New York State regions  that have met the necessary metrics

On May 18, 2020, Massachusetts authorized the reopening of 
construction sites contingent upon meeting COVID-19-related 
safety measures 





Construction is Ongoing

Essential construction includes:

• construction of roads, bridges, transit facilities, utilities, hospitals or healthcare facilities, 
homeless shelters, or public or private schools;

• construction for affordable housing;

• construction necessary to protect the health and safety of occupants of a structure;

• construction necessary to continue a project if allowing the project to remain undone would 
be unsafe, provided that the construction must be shut down when it is safe to do so;

• Certain construction for projects in the energy industry;

• construction for existing (i.e. currently underway) projects of an essential business; or

• construction work that is being completed by a single worker who is the sole 
employee/worker on the job site.

Many constructions site have also obtained exceptions 

https://www.enr.com/articles/49241-new-york-city-buildings-commissioner-notes-agency-role-in-
covid-19-project-curbs

https://esd.ny.gov/guidance-executive-order-2026

https://www.enr.com/articles/49241-new-york-city-buildings-commissioner-notes-agency-role-in-covid-19-project-curbs
https://esd.ny.gov/guidance-executive-order-2026


https://www1.nyc.gov/assets/buildings/html/essential-active-construction.html

https://www1.nyc.gov/assets/buildings/html/essential-active-construction.html


Reopening of New York Construction 

On April 26, 2020, Governor Andrew Cuomo and Mayor Bill DeBlasio outlined a 
plan to reopening New York State

In Phase 1 , construction and manufacturing with a low risk of virus transmission 
will reopen on a case-by-case basis and by region (NYC – Region 9)

https://forward.ny.gov/industries-reopening-phase


Reopening of New York Construction 

DOB inspectors are monitoring construction sites to 
ensure that workers at open sites are practicing 
social distancing and that those deemed 
nonessential remain closed.

Representatives of labor groups and contractor 
companies are pushing the city to permit 24-hour 
construction at some locations to reduce the 
number of laborers on site at any one time.

https://www.nytimes.com/2020/04/28/nyregion/nyc-construction-
coronavirus-safety.html?smid=nytcore-ios-share At construction sites that are open, workers are 

getting their temperature taken before their shift 
begins. ©New York Times

https://www.nytimes.com/2020/04/28/nyregion/nyc-construction-coronavirus-safety.html?smid=nytcore-ios-share


Cautionary Examples if We Get this Wrong

As of May 19, 2020 More than 230 workers (and 
counting) on a construction project at a nuclear 
power facility in Georgia have tested positive for 
the coronavirus

Meat Packing Plants Across the Country are turning 
into Hot Zones of Internal Contagion

10 workers at a Boston Construction Site tested 
positive for COVID-19 after working without masks 

Workers go home and can infect others



COVID-19 Claims in Construction 

Some laborers have already filed  Workers’ Compensation claims 
against employers citing exposure to the Covid-19 in the work 
place. 

Plaintiff’s bar will likely seek to institute general liability claims 
under common law and the New York Labor Law, particularly 
where “clusters” of laborers develop symptoms at specific 
construction sites. 

Massachusetts claims will likely continue to be based on common 
law negligence. 



Potential Claims Arising Out Of COVID-19

Personal Injury Claims
– Employees or visitors at the site may bring claims against a general contractor and/or owner as a 

result for losses arising out of being infected with COVID-19 while at the site.

• More than likely, a claim for negligence will be made that will require a plaintiff to prove that 
the Owner/General Contractor had notice, actual or constructive, of the hazardous condition 
at the site (i.e., the COVID-19 pathogen). 

• Ex.: Plaintiff, an employee of a subcontractor at the site, claims that he was infected with 
COVID-19 due to GC/Owner’s negligence in failing to secure, decontaminate or shut down 
the site and alleges that the GC/Owner knew of the potential to be infected based on various 
employees becoming sick a week before but failed to take appropriate measures to safely 
continue the ongoing work. 

• Ex.: Plaintiff, a visitor to the site, claims that the GC/Owner negligently failed to protect him 
from being infected after allowing him onsite despite a prior cluster of infections of 
personnel at the site and did not advise the of such potential risk prior to agreeing to visit 
the site. 

• This does not apply to the claimant’s employer due to the Workers’ Compensation bar. 



Return to Work Checklist

INCREASING EMPLOYEE SAFETY AND REDUCING EMPLOYER LABOR LAW 
EXPOSURE

Guidelines issued by:
– The Commonwealth of Massachusetts 
– NYS Department of Health
– OSHA
– NYC DOB
– The Association of General Contractors (AGC )



Massachusetts’ Guidelines for the 

Construction Industry
Massachusetts has instituted mandatory guidelines for the Construction Industry.

– Zero Tolerance

• Any sick employee, must stay home.

• Any employee who feels sick at the job site must go home.

• Any employee observed as sick as the job site must be sent home.
– Employees should be instructed that even those with mild symptoms of respiratory infection (cough, shortness of 

breath, sore throat) or fever should stay off work.

– Self- Certification

• Prior to starting a shift, all employees must certify to their supervisor that they:
– Have no signs of a fever or a measured temperature above 100.3 degrees or greater, a cough or trouble breathing 

within the past 24 hours.

– Have not had close contact with an individual diagnosed with COVID-19

– Have not been asked to self-isolate or quarantine by a doctor or public health official. 

• Employees who do not self-certify or show symptoms should be directed to leave the job site. 



Massachusetts’ Guidelines for the 

Construction Industry
Work Site Risk Prevention:

• 100% glove policy. All construction will be required to wear cut-resistant gloves.

• Wash stations must be installed if there is no access to an indoor bathroom.

• Eye protection (safety goggles/face shields) is recommended.

• In area where social distancing is impossible, all employees should be supplied PPE including a standard face mask, gloves, and eye protection.

• Multi-person activities to be limited where feasible (2 person lifting activities)

On-the-job Guidance

• No handshaking

• Was hands often with soap or sanitizer 

• No Congregation Policy

– Individuals must implement social distancing by maintaining distance of 6 feet from other individuals.

– All crews to be kept a minimum of 6’ apart at all times.

• Avoid face to face meetings (critical situations requiring in-person discussion must follow social distancing)

• No meetings with more than 10 people.

• At each job briefing/tool box talk, employees are to be asked if they are experiencing any symptoms.

• All areas are to cleaned and sanitized regularly (at least once a day)

– This includes:
» Restrooms/Porta-potties

» Surfaces – door handles, laptops, etc.

» Meeting areas (break facilities and any other common areas)

» Equipment/Machines



Massachusetts’ Guidelines for the 

Construction Industry
Workers Returning to Work

– All workers who are considered close contacts to a COVID-19 case by public health authorities should not 
return for 14 days.

– All workers who leave during the work day due to COVID-19 symptoms and develop COVID-19 (confirmed 
by diagnosis from healthcare provider) shall not return to the job site until either released from isolation 
by healthcare provider or public health official.
• In all cases:

– Keep all employee names confidential as required by law.
– Other employees may be sent home while a workspace is being cleaned but can return to work after cleaning unless advised 

otherwise by a health care provider.
– Other employees should be asked to contact their health provider if they have any questions.
– Remind other employees to continue to practice proper sanitation and monitor for flu like symptoms.

Identification and Isolation of Infectious Individuals
– Upon learning of an infection, the Contractor must immediately notify the designated COVID-19 Safety 

Officer, the site safety officer and the owner. 
– Contractor must then take immediate steps to sanitize common areas and direct work places. 
– Identified areas should remain isolated from workers until sanitation process has been completed and area 

is deemed safe for use. 



NYS Department of Health Guidance 

Created to provide owners/operators of construction projects with 
precautions to help protect against spread of COVID-19

Mirrors OSHA/CDC Regulations

On May 13, 2020, NYS issued its Interim Guidance for Construction 
Activities 

https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/ConstructionMasterGuidance.pdf


New York State Mandatory v. Recommendations

Physical Distancing

– 6 foot distance

– Face coverings when distancing not 
possible

– 1 worker per 250 sq. ft.

– Hoists – 1 worker at a time

– Post markers (tape) or signs

– Limit in person gatherings

– Designated delivery areas

PPE

– Face coverings

– Cleaned/replaced after use

– Limit sharing of objects

Physical Distancing
- Limit in person presence 

to necessary personnel
- Modify workstations
- Reduce foot traffic
- WFH when possible

https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/ConstructionShortGuidelines.pdf

https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/ConstructionShortGuidelines.pdf


Mandatory v. Recommendations

Hygiene
– CDC compliance/DOH compliance
– Maintain hand hygiene stations
– Provide disinfecting supplies
– Conduct regular cleaning and 

disinfection every day
Screening

– Mandate that sick employees should 
stay home

– Mandatory health screening 
assessment 

– On-site screenings
– Safety Plan for cleaning, disinfection, 

etc.

Hygiene
- Increase ventilation of 

outdoor air
- Encourage employees to 

bring lunch from home

Screening
- Perform screening remotely 

before reporting to the site to 
the extent possible 

https://www.cdc.gov/coronavirus/2019-ncov/index.html
https://coronavirus.health.ny.gov/home


Mandatory v. Recommendations

Communication

– Affirm adherence to state-issued 
industry guidelines

– Post signage throughout the site

– Train all personnel on new 
protocols

– Notify state/local health 
departments if worker tests 
positive

– Post completed safety plans on 
site

Communication
- Remote Training Where Possible



Business Reopening Safety Plan 

New York State Requires that you complete a 
Business Reopening Safety Plan

Critical to be in step with what the State is 
looking for 

Not required to submit for approval if you 
have your own Site Safety Plan

But you should have it available at the site if 
requested during inspection

https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/NYS_BusinessReopeningSafetyPlanTemplate.pdf


Enforce and Document!

Need to be able to document that you are enforcing the 
rules for worker safety, and also in case litigation ensues

Document that instructions and guidelines have been 
explained and received by workers – Need SIGN OFFS

Send home and document workers who do not comply 

Zero Tolerance for Non Compliance



OSHA

Has not implemented specific guidelines  for the Construction 
Industry since COVID-19.

However, existing OSHA standards apply to protect all workers 
from COVID-19 type hazards.

Enforcement is discretionary – But Employer’s good faith efforts 
are important

https://www.osha.gov/Publications/OSHA3990.pdf

https://www.osha.gov/memos/2020-04-16/discretion-
enforcement-when-considering-employers-good-faith-efforts-
during

https://www.osha.gov/Publications/OSHA3990.pdf
https://www.osha.gov/memos/2020-04-16/discretion-enforcement-when-considering-employers-good-faith-efforts-during


OSHA: Guidelines

Develop an infectious disease preparedness and response 
plan based upon federal, state, local health agencies with specific considerations as to what 
contamination sources a worker is exposed to; 

Implement basic infectious prevention measures, 
i.e. hand washing and respiratory etiquette; 

Develop procedures for prompt identification and isolation of sick people; 

Develop, implement and communicate about workplace flexibilities and protections; 

Implement workplace controls, i.e. systematically remove workplace hazards; 

Engineering control, i.e. air filters and ventilation;

Administrative controls, i.e. mandatory changes in work policies, 

Provide Personal Protective Equipment (Masks) based upon the hazard to the worker;

Follow existing OSHA standards 



NYC DOB

Likewise, the New York City DOB 
has issued a series of guidelines
to prevent and remediate the 
contamination of germs on 
construction sites.

Permit holders are responsible for 
enforcing physical distancing and 
safety measures on their job 
sites. 

https://www1.nyc.gov/assets/buildings/pdf/preventing_spread_germs.pdf


NYC DOB: GUIDELINES

Conduct safety trainings with regard to risk factors and controls necessary to address those risks;

Encourage laborers to stay home if they exhibit any symptoms of Covid-19, i.e. fever, chills, loss of sense of smell, dry cough, 
etc.;

Request laborers to report when they are sick or experiencing said symptoms;

Take temperatures of laborers/employees as they enter the worksite;

Provide measures to promote safe distances between the laborers;

Promote frequent hand washing with sign placement and additional washing stations (and hand soap) throughout the premises;

Ensure laborers have access to and are wearing all necessary PPE, such as respirators/masks to laborers even if their specific 
work does not require said equipment;

Frequently clean and disinfect high traffic areas at the worksite and implement other regular housekeeping practices.

Investigate! Just as one would be conducted for a workplace injury, an investigation should be conducted for suspected or 
confirmed cases of COVID-19 and documented accordingly.

Keep a record of confirmed cases of COVID-19, pursuant to 29 CFR 1904.5 and 1904.7 (OSHA)

https://www1.nyc.gov/assets/buildings/pdf/preventing_spread_germs.pdf

DOB ARE CONDUCTING REGULAR INSPECTIONS OF CONSTRUCTIONS SITES TO ENFORCE THESE GUIDELINES

https://www1.nyc.gov/assets/buildings/pdf/preventing_spread_germs.pdf


AGC

The AGC has mirrored the guidelines set forth by OSHA and the NYC DOB 
and recommend, inter alia,  the following:
• All contractors to implement safety plan to protect their employees from COVID-19.

• Prior to starting a shift, each employee shall self-certify (ON SIGN IN) or be examined 
by a qualified person that they have no fever, no cough/ no trouble breathing, have not 
had contact with an individual diagnosed with Covid-19, etc.

• Each jobsite must have hand washing stations available for employees when practical. 

• Each jobsite shall develop cleaning and disinfection procedures following CDC 
guidelines.

• All employees must adhere to social distancing protocols by maintaining a minimum 
distance of 6 feet from other individuals. 

• Personnel hoists and elevators shall only be used at 50% capacity and employees must 
be provided with appropriate PPE. 
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Where to Get Tested

• The FDA has approved New York State to 
authorize the state's 28 public and private labs 
to begin manual testing for novel coronavirus, 
or COVID-19. [Link: Find a Testing Site]

• CityMD – offering two forms of COVID-19 
testing at all locations - the PCR (Nasal Swab) 
test and the Serum Antibody IgG (Blood Test). 

• Massachusetts Testing Sites are available 
throughout the state (Also: All Testing Sites in 
MA)

https://coronavirus.health.ny.gov/covid-19-testing
https://coronavirus.health.ny.gov/find-test-site-near-you
https://www.citymd.com/urgent-care-locations
https://memamaps.maps.arcgis.com/apps/webappviewer/index.html?id=eba3f0395451430b9f631cb095febf13
https://www.mass.gov/doc/ma-covid-19-testing-sites/download


Where to Purchase Requisite Signage 

SafetySign.com

CDC.gov (for general recommendations)

AGC will be providing signage 
shortly



Vital Issues Facing the Construction Industry amid 

Covid-19 Exposure 

Can exposure to Covid-19 lead to exposure under the Labor Law?
– Labor Law 200

– Labor Law 241(6) and the Industrial Code

– Labor Law 240 will not be implicated as it requires a fall from a height or a falling object 



Labor Law 241(6)

Are there Industrial Code provisions that could be 
applied with regard to the Coronavirus?

– Construction managers and general contractors may be held 
vicariously liable irrespective of fault if a plaintiff pleads and 
subsequently establishes a claim under Labor Law 241(6).  

– Fortunately, none of the numerous Industrial Code 
provisions explicitly cover a worker “injured” as a result of 
contracting COVID-19.



The Industrial Code

Industrial Code 23-1.8 (b)(1) Personal Protective 
Equipment
• Provides, in part, that where the Industrial Code requires a 

respirator to be provided, the employer shall furnish and the 
employee shall use an approved respirator.  

• Respirators are required when cleaning coated/painted surfaces 
(23-1.26(c)), using flame-cleaning or flame-cutting operations (23-
1.26(d)), paint spraying (23-2.8(d)), and/or painting 
removal/sanding (23-2.8).  

• There is no indication that respirators are required for any other 
type of work, or in order to prevent the transmission of viruses or 
other medical ailments.



The Industrial Code

Industrial Code 23-1.7(g) Air contaminated or oxygen 
deficient work areas.

• Requires that “the atmosphere of any unventilated confined area … 
where dangerous air contaminants may be present … shall be tested 
by the employer…. before any person is suffered or permitted to work 
in such area.” 

– Rule 12-1.3(a) defines air contaminants as “airborne substances, 
such as dust fibers, fumes, gases, mists, vapors and other 
impurities.” 

– 23-1.7(g) governs “confined space” work and not general work at 
a construction site. 

– Reality: there is no practical way to test the environment for 
Covid19

• As Covid19 is highly contagious, it would be recommended that 
confined space work be contemplated only with extreme caution 
where workers are fully independent of each other to limit exposure



The Industrial Code

Industrial Code 23-1.9 Drinking Water and Sanitation
Requires washing facilities with warm water, soap, and individual
towels provided for all employees who are required to use or handle
corrosive substances, chemicals, or any other harmful substances.

It is unlikely that a court will interpret this section in a plaintiff’s favor
as the coronavirus is not a harmful substance an employee is “required
to use or handle.”

Nonetheless we would strongly encourage that all work areas have
accessible washing facilities with warm water, soap and individual
towels and to follow precisely these Industrial Code Rules and any
State and Local Guidelines for Wash Stations



Labor Law 200

Codified Common Law Standard of Care/ “Supervision & Control”

Requires “reasonable and adequate” protection

Owner can usually get Summary Judgment because Owners typically 
do not “supervise or control” the “means or methods” of 
contractors’ work. 

General Contractor and Construction Manager can usually also 
prevail using this same standard.

Entitlement to judgment as a matter of law by demonstrating that the 
subject accident was caused by the means and methods of the 
employee’s work, that the employee’s work was directed and 
controlled exclusively by his employer.



Labor Law 200

However, Under a COVID-19 theory, plaintiffs will likely allege notice of an 
unsafe condition, e.g. that the Owner or General Contractor should have shut 
down a construction site, or some portion of the work site, or taken extensive 
precautions on-site to prevent transmission.

Likely difficult for a claimant to prove he/she contracted the virus on the job 
site, as opposed to any other location that they regularly encounter in their 
daily lives. 

Virus is widespread New York is a primary epicenter of the virus – so it 
remains unclear how a potential plaintiff would be able to prove this element 
of the claim. 

However if your work site becomes a place where numerous workers test 
positive or where it becomes designated as a cluster from multiple infections, 
then it is too late. Plaintiffs will easily be able to establish that you knew or 
should have known that the site was dangerous and should have been shut 
down.



Labor Law Exposure

We cannot stop plaintiffs from suing under the New York Labor Law

Ultimately, it is unlikely that a plaintiff will be able to make out a 
Labor Law 241(6)claim in New York based on exposure to the virus, 

But it is very plausible that a worker could demonstrate the notice 
requirement of Labor Law 200 negligence if the worksite becomes a 
source of more than one or two infections.

Therefore, Owners, Construction Managers, General Contractors 
and Site Safety Contractors must strictly adhere to all relevant 
government directives and must strictly enforce compliance by all 
Trades.
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Business Considerations: 

Mandatory Work Stoppage – Employee Safety

Owners, contractors and subcontractors should prioritize the health and safety of their 
employees.

– Even if the project is in a state that has not expressly restricted or stopped construction, 
steps to reduce exposure to workers/laborers at the site should be implemented.

• OSHA has issued COVID-19 guidance classifying workers into 4 exposure risk levels 
(most workers will fall in to the lower or medium risk level).

Construction 
workers



Mandatory Work Stoppage – Compensable Costs

Owners and contractors remain liable for costs incurred for work already performed and 
affected contractors and subcontractors should immediately seek repayment for work 
performed. 

– Contractors should put the Owner on notice of all compensable costs (such as general 
conditions) that will continue to accrue during the shutdown.

– All parties should document all additional costs, impacts and delays as a result of the 
shutdown in case a claim (or its valuation) is disputed in the future.

– All contractors should also keep track of the date they last performed work and be 
aware of the lien laws and timing requirements in their jurisdictions.

– Owners should reach out to their lenders and seek extensions of completion dates and 
guarantees.



Applicable Contractual Provisions

Standard form construction contracts will contain Force Majeure and Excusable Delay clauses.

– Delay/Extension of time/Force Majeure

• Most construction contracts contain provisions allowing an extension of time for various issues 
and conditions, which may or may not be compensable.

• Force Majeure clauses generally excuse a party’s performance of its contractual obligations when 
circumstances beyond the party’s control arise inhibiting performance.

– Some force majeure clauses specifically define epidemics/pandemics, states of emergency 
or acts of government.

– Ex.: New York, through an act of government, has halted all non-essential construction work 
and, if your project is shut down as a result of the act of government, it would be 
considered an event of force majeure.

• An extension is important for the contractor so that it is not penalized or assessed liquidated 
damages.  



Applicable Contractual Provisions

Contractual Claims

A contractor may bring a claim against the owner for delays and additional general conditions.

An owner may bring a claim against the contractor for failing to timely finish the project or walking off 
the project (i.e., contractor declares bankruptcy).

Termination by Contractor

If a contractor determines that terminating its work on a halted project is in its best interest, some 
provisions may be applicable.

• Ex.: A201-2017 form allows the contractor to terminate the contract if work is stopped for 30 consecutive 
days through no fault of the contractor if a court order or order of a public authority requires the work to 
stop or if an act of government requires the work to stop. 

• If your state has issued a stop work order on construction activities, then after 30 days of the work stopping 
at the project, a contractor may choose to terminate the contract (after following appropriate Notice 
requirements).

• Contractors should also review the provisions in its subcontracts prior to terminating to determine any 
liability the contractor may have to its subcontractors. 



Applicable Contractual Provisions

Termination or Suspension by Owner

An owner may decide to suspend work or terminate the contract due to a 
government shutdown or the pandemic situation.

• An owner has a right to terminate or suspend the contract for its 
own convenience (in almost every contract).

• If a suspension is exercised, the contractor will be entitled to a cost 
increase and time extension so long as the contractor is not 
responsible for a concurrent delay.

• If a termination is exercised, the contractor is generally permitted 
to recover for all of the work it performed, as well as costs the 
contractor incurs as a result of the termination and costs 
associated with terminating its subcontracts.   



Doctrine of Impracticability of Performance

The Doctrine requires a party to show that, as a result of an unforeseen event 
beyond the party’s control, although performance may be possible, it is impractical 
from a commercial perspective.

– The non-occurrence of the event must have been a basic assumption upon 
which both parties contracted, and

– The impracticability must not be the fault of the party seeking to excuse its 
performance.

– Rarely successful but there is case law that excusing performance as a result 
of legal prohibition (i.e., a state’s order prohibiting construction projects). 

• RSB Mfg. Corp. v. Bank of Baroda, 15 B.R. 650 (S.D.N.Y. 1981). 



Conclusion

While the world continues to adapt and implement new procedures 
and guidelines in order to address all of the effects of the coronavirus 
pandemic, employers in the construction industry must heed all safety 
guidelines and recommendations in order to:

1. Reduce the likelihood of COVID-19 transmission,

2. Mitigate general liability and NY Labor Law claims, and

3. Strengthen the defenses to claims of common law 
negligence by demonstrating strict compliance with all 
guidelines



QUESTIONS?

Darrell J. Whiteley, Esq. 
212.232.1401 | Darrell.Whiteley@lewisbrisbois.com

Ken Walton, Esq. 
857.313.3936  | Ken.Walton@lewisbrisbois.com

Billy H. Kim, Esq. 
646.783.1739 | Billy.Kim@lewisbrisbois.com



THANK YOU



Reference: NYS Interim Guidance for Construction Activities 

During COVID-19 Emergency 
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